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Reply to Opposition to Request for Special Permission to
File Exceptions Exceeding Twenty |sic] Pages

Ronald Brasher herehy files his Reply 1n responsc to the Enlorcement Bureau™s
("Bureau™) Opposttion' (0 Request for Special Permission to File Exceptions Exceeding Twenty
Isic] Pages ("Opposition™)  On September 8, 2003, 1n response to the Imitial Decision of
Administrative Law Tudge Arthur | Steinberg, 1'CC 03D-02. released August 8, 2003 (the
“Inrtial Decision™). Ronald Brasher. Patricia Brasher and DLB Enterprises, Inc dba Metroplex
("D each hled thewr own appeal of the Inital Decision, and cach appeal was titled
“lnceptions T The three defendants collectively filed two addittonal documents. The three
detendants tiled one appeal titled “Combined Exceptions™ and a document titled “Request for
Special Permission to File Combimed Faeeptions ['xeeeding Twenty Five Pages™ ("Request™) In
then Request. the defendants asked for the Comnussion, for the sake of clanty. 1o aceept their
Combined Exceptions in hicw of the three mdividual Tixceptions concurrently placed on file. and
10 erant permission {or the Combined Fxceptions to excecd the twenty five (25) page Llimit
imposed by Section | 277(¢) of the Commission’s rules
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' The Bureau provides no crtation to rule in support of its Opposition I the Commussion
deems the Bureau’s Opposition not properly brought. Defendant respectfully requests dismissal
of the mmstant Reply as moot



On September 12, 2003 the Enforcement Burean (“Burcau™) filed its Opposition  The
Opposition states that the Burcau s opposed (o the Commission’s acceptance of the Exceptions
liled by cach individual defendant. the Combined Exceptions and the Request The Bureau's
arguments can be summarized as follows (1) the individual defendants were not each entitled to
file their own appeal. (2) the individually filed Exceptions should collectively be deemed to
exceed the page mitation prescribed in Section 1 277(¢) of the Commuission’s rules; and (3)
there 1s no precedent to support the filing of the Combined Exceptions  The Bureau suggests that
the Comnussion should disnmiss the Request, the Combined Exception and the individual
I'sceptions. order the defendants to immediately and collectively file a single set of Exceptions,
and grant the Burcau ten (10) addivonal days o respond to the refiled single, twenty-five (25)
page set of Lxceptions  As discussed below. the Bureau’s arguments and suggestions are wholly
without mend. ae unsupported by precedent. seek to deprive the detendants of their right to due
process under the Taw. were presented i a pleading that 1s not in compliance with the
Commission’s rules. and should be dismissed by the Commission

I The Individual Defendants Are Each Entitled to File ''herr Own Appeal

I he Burcau profters the argument that defendants who have cooperated to collectively
fotward a umilied defense during a hearing are prohibited from cach imdividually submitting their
own appeal  In support of this proposition, the Bureau states i 1ts Opposition the defendants are
“playing fast and loose with the Commussion’s requirements”™ by cach electing to individually file
therr own Lxeeptions o the Imual Decision Opposition at 2 To establish that the individual
detendants are prohibited from filing their own Lxceepttons, the Bureau cites no relevant

precedent. but mstead relies on a showing that the defendants have 1n the past pooled therr

I~2



resources to collectively defend what they deem to be common interests  The Bureau accurately
notes thar the defendants were represented by one set of attorneys, collectively filed a single
Proposed T'indings ol Fact and Conclusions of Law. and collectively filed a single Reply to the
Bureau’s Proposed Nindings of FFact and Conelusions of Law -

[ he Bureau's analysis reflects no more than the fact that the defendants pooled their
resourees 1o defend themselves m a matter i which they admittedly had a close commonahty of
mterest  However. the Bureau ignores the fact that the Order to Show Cause, Hearing
Designaton Order and Notice of Opportumity for Heanng (“Hearing Designation Order™)
imdrvidualiv named cach separate party defendant. directed that cach separate party defendant be
mdividualh served a copy ol the Hearing Designation Order, and warned that a fatlure by any
imdividual party to make an appearance would act as a warver of that party’s right to be heard -
but not of the right for other detendants to be heard It has been clear from the very inception of
thes matter that each mdrvidual defendant had individual interests  In that regard, Ronald
Brasher, Patricia Brasher and DB Enterprises, Inc cach filed a separate Notice of Appecarance
on September 15, 2000

Lhe illogic of the Burcau™s postion 1s evident fiom a cursory review of the rule entitling
pattics to appeal an inttial Decision The Commission’s rules state “[w]ithin 30 days after the
date on which public release of the {ull text ol an initial decision 1s made., or such other time as
the Commission may spectty, any of the parties may appeal to the Comnussion by filing

exceptions to the imual dectsion 7 47 C F R § | 276(a)(1) (emphasis added) It could not be

Defendant avers that the detendants” earlier combined efforts spared the resources of
the Court and the Bureau, and that the Request would have the same positive effect for the
Buicau and the Commussion
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clearer that the Commission mtended to allow any parties to a proceeding to lile their own
appeal

The plain language of the rule contams no limitation on an individual party’s right to
appeal other than the page it and other extraneous admimstrative matters described later in the
rule The Commussion’s rule 1s necessary to effectuate the due process nghts of each defendant.
I he Burcau's argument that the individual defendants have no individually-held right to appeal 1s
unsupported by precedent. law or rule. and none 1s oftered by the Burcau n support of 1ts
strangely shrill subnusston Phe night to due process entitles any defendant an opportunity for its
gricvances 10 be heard, evenif that defendant s marned to a codefendant The Bureau’s
proposal to amalgamate the defendants’™ individual rights to appeal into a single, collective right
15 legadly unsupportable as those rights cannot be reduced by merger for the convenience of the
Bureau, as cach party’s nght1s iexunguishable and malienable

Fhe Commission must note that had any individual defendant tailed 1o file a Notice of
Appearance. that defendant would hase been deemed 1o have waived 1ts right to a hearing in
accord with 47 C R § 1 92(a). causing Lhe facts as described in the earing Designation Order
to be presented to the Commussion lor the Commussion’s disposition at 1ts discretion 47 C.F.R
§ 192(c)and (d) Accordmgly, 1f Mr Brasher lailed to enter lus notice of appearance, his
mdividual interests in this matter would have been ruled upon by the Commission long ago
Since the Commussion’s Rules would have apphed to Mr Brasher individually under those
circumstances. and not to any other named party. 1t 1s apparent that defendants alone hold the

right and obligation (o appear belore the agency



Similarly. had Mr Brasher failed to appeal the tnitial Decision, the licenses held by Mr
Brasher would have automaticaily cancelled 1n 2ccord with the lerms of 47 C F R.§ 1 276(e) In
such an mstance, the Licenses of the remamimg two defendants would nevertheless continue to be
valid despite the election ot Mr Brasher to file Exceptions  Furthermore, the night of the
remarng delendants to appeal the Initial Decrsion would be unchanged  |hus. as with the
example deseribed above. 1t1s clear that Mr Biasher's nights are individual to him. and severable
from the other defendants  As such 1s the case, the Bureau's position 1s simply contrary to logic
and Taw
2 [ he Individual Detendant’s Fxeeptions Cannot be Deemed a Single Appeal lor the

Purposes of Caleulating Comphance With the Page Lumitation Expressed 1n Section
1 277(c) of the Commussion’s Rules

I he Commussion’s rules atford each of the delendants an absolute night to filc their own
I'sceeptions to the Inthial Decision  Aceordingly. the combined page length of the individual
I'seeptions 1s rrelevant towards the calculation of the page fimit expressed m 47 C F R §

I 277(¢cy So long as cach of the Exceptions complied with the page limit prescribed in Section
1 277(¢) cach of the Lixeeptions s vahd. and because Mr Brasher’s Exceptions was less than
mventy five (25) pages in length. i is vahdly before the Commission

[ he Bureau argued “that the mtent of the 25-page himit 15 to focus exceptions o germane
maiters. and Lo avoid re-hugating the entire case betore the Commussion.”™ Opposition at 4. Mr.

Brasher does not question or opposc the Commission’s desire (or concise expression within

fhe Bureau states that the passage they quote 1s from I the Maticr of Proposals
to Reform the Commission’s Compar ative Hearmg Process to Expedite the Resolution of the
Cases. 6 FCC Red 157,163 (1990). but counsel was unable to find the quoted statement 1n the
document crted by the Bureau



Fxceptions. and filed s document within the codified page limitation  Accordingly. employing
the only codified yardstick. the Bureau’s statement of the Commussion’s intent 15 not relevant for
any exphcable purpose [ heretore. the precedent cited by the Bureau does no more than restate
the purpose of the page hmit. but does not demonstrate thal Mr Brasher has acted in violation
More importantly. the Commission’s rules do not grant a night for individual defendants
to combince therr appeals 1 he rules ullow mndividual parties to file exceptions, 47 C FR §
1 276¢a) 1). but nowhere describe a right to collectively appeal  Lissentially. the Bureau’s demand
that the Comnussion order Mr Brasher and the other defendants to [ile a single set of Exceptions
Lhinted to twenty five (25) pages™ 1s a demand for a pleadimg that 1s not contemplated by the
Comnmussion’s rules  Thus, contrary to the Bureau's claims that the three individual Exceptions
violate the Commussion’s rules. those three individually filed Exceptions were the only form of
Fxceptions Mr Brasher and the other defendants were permitted (o ftle in accord with the

Commussion’s rules

3 Lhe himg ol the Combined LEacepuons [s No More Than The Logical Adjunct To A
Party’s Right, By Rule. to File A Request for Speeial Permission To File Exceptions
Lxceedme | wenty [ive Pages

I'he Burcau characterizes the defendants™ Combined Exceptions as contrary to the
Commuission’s rules and usupported by precedent because it was filed concurrently with, and
offered n hieu of. the mdividually filed exceptions, and states that the length of the document
establishes that 1t 1s “three times the length allowed by Section 1 277 7 Opposition at 4 Mr

Brasher does not argue that the Combined Exceptions 1s indeed nearly three times the length of

Opposition at 3-6
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an bException permitted by the rules © Nevertheless. the Commuission’s rules allow that any party
lthng exceptions to an Inmtial Decision s enutled to file with the Commission a request {or
spectal permission 10 {ile a brief that exceeds the twenty [tve (25) page it Thus, Mr
Brasher’s and the other detendants™ request for special pernmssion was clearly contemplated by
the Commission’s rules and allowable thereunder

Mr Brasher and the other detendants. having already prepared themr individual
Ixceptions. realized that the Commission’s review of the Imtial Deciston and the Ixceptions
would be facihtated by having 1o review only a single Combined Exceptions rather than three
mdividual scts of Exceptions Request at 2 Accordingly. the defendants prepared a single set of
Combined Exceptions and filed that document along with their individual Exceplions. The
Comnussion should note, the Combmed Fxceptions contains no argument not alrcady expounded
upon n the individual Exceptions  In pomt of fact. the Combined Exceptions is no more than a
[ull recttation of each delendant’s arguments compiled for convemence 1n a single document

Havimg already comphed with the clearly articulated requirement to tmely file an
mdividual I'seeptions. Mr Brasher participated in filing a document that the Commission may
rcject, adopt or ignore — Sinee the arguments within the combined document are equal to thosc
within the individual Lxceptions. the Bureau would not be prejudiced by acceptance of the

Combimed Fxcepuons and, iy fact. would hkely find response easier

) The Burcau attempts Lo argue that the length of the kxceptions is contrary to the
rules and represents an attempt to rehittgate the entire case Opposition at 4-5 The subject
matter generaled mote than 10L000 pages of transeripts. depositions, evidence. and pleadings,
which could not be relitigated within a scant 75 pages In (act. the Al.J)"s decision would not fit
within 75 pages. double spaced



4 The Bureau Has [gnored The Commission’s Rules in Fumg Its Opposition

fn it effort o characterntze the defendants as attempting to skirt the Commission’s rules
lor therr oxvn purposces. the Bureau has itselignored the Comnussion’s rules  Entircly absent
Irom the Burcau™s Opposttion 1s a certificate of service  All pleadings filed before the
Comnussion are required to contam a ceruficate of service 47 C FR §§ 147(g), 1.211 and
1296 Accordimgly. 1t the Burcitu 1s sceking to defame Mr Brasher for an alleged violation of
the Commussion’s procedutes, the Comnussion should hold that the 1t 1s incumbent upon the
Bureau to. at least. file a pleading this s not procedurally deficient and subject to summary
dismissal

3 1The Bureau's Request for Addimional 1 ime Is Not Opposed

Mr Brasher finds 1t curous that the Bureau went to such vitriolic lengths to. m essence.
request an extenston of tme in which to reply - Had the Bureau simply called undersigned
counsel, the Burcau would have discovered that Mr Brasher does not oppose any such request.
[taving wrestled funously with the complexity of this case, Mr Brasher understands fully the
ditficultics involved

I'he Burcau secks an additional ten (10) days 10 respond to the Exceptions filed by the
defendants. M Brasher hereby urges the Commussion to grant (o the Bureau the ten-day
extension and. o turther assist the Bureau. Mr Brasher agam respectfully requests that the
Commussion grant the Request For Special Permission so that the Burcau 1s left to respond only

to one pleading



6 Conclusion

Mr Brasher respectfully reminds the Comnussion that the matter before 1t 15 complex,
myolves multiple parties. defendants, witnesses, and reams of testimony  More significantly, the
matter s olves whether the Comnnssion will take the unusual step of 1nvoking the ~“death
penalty T Uinder such cireumstances. the rights of Mr Brasher must be strictly protected and the
persons appearing in this matter should be allowed to develop a full record  Thus. for the reasons
stated above. Mr Birasher urges the Commission to grant the Burcau the (en-day extensron and to
etant the Request For Special Permission for good cause shown and to otherwise rule in accord
with the requests herem.

Respecttully submitied.
Ronald Brasher

Robdtl H Scp/aninger, Jr

Benjamin ) Aron
Ciarret Hargrave

PDated September 22, 2043

Schwanimnger & Associates, P C
1331 H Street, N'W Suite 500
Washimgton. D C 20005

(202) 347-8580



CERTIFICATE OF SERVICE

[. Ava Leland, do hereby cerufy that [ have on this 22™ day of September, 2003, caused a
copy ot the toregoing “Reply to Oppositon (o Request for Special Permission to
File I'xcepuons Exceedmg Twenty [s1¢] Pages™ to be served by U S first class mail. postage
prepaid. upon the following

Federal Commumeations Comnussion
Muaureen I Del Duca

Chiet. Investigations and [learmgs Division
I'nlorcement Burcau

445 12" Street. NW

Washinglon DC 20554

lFederal Communications Commission

Judy A Lancastes

Attorney. Investigations and 1 learimgs Division
['ntorcement Bureau

445 12" Street. NW

Washimgton DC 20554

lederal Communications (Commission
Willlam H Know les-Kellett

Atltorney, Investigations and Hearings Division
Lnforcement Bureau

445 12" Street, NW

Washimglon DC 20554
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